


OoO:1eorw > we OVet 


rr ae< 


al 
7 
i- 
n- 


ve 
sh 
Q« 


n- 
in 
ch 
ve 


h- 
r- 


le, 
ee 
ot 
att 


in- 
he 


ily 
ay 
pre 
not 
lu- 
g's 


ion 
ry 
his 
on- 
jue 
nce 
ton 


- is 
the 
> a 
ope 
ons 
Atl. 








Vol. 67 


CENTRAL LAW JOURNAL. 141 








Central Law Journal. 








ST. LOUIS, MO., AUGUST 21, 1908. 





ENFORCEMENT OF OBSOLETE LAWS. 





Whether a court has the right to refuse 
to enforce a law merely because it is ob- 
solete, is not a debatable question al- 
though many so-called statesmen and many 
editors of the secular press have found 
in it opportunity for profound argument. 
But our esteemed contemporary, the Na- 
tional Corporation Reporter, calls our at- 
tention to the recent case of District of 
Columbia v. Robinson, 36 Wash. Law 
Rep. 101, where the court in that case 
claims the right to disregard an obsolete 
law, under proper circumstances. The 
defendant in that case was charged with 
a violation of an old statute of Maryland, 
adopted in 1723, and which had _ been 
adopted by Congress, along with the other 
statutes of Maryland, as the law of the 
District of Columbia at the time of its 
organization. The statute provided that 
“no person should work on the Lord's 
day,” etc., and that every person trans- 
eressing the act and being thereof con- 
victed, by the oath of one sufficient wit- 
ness or confession of the party, before the 
Police Court, should forfeit 200 pounds of 
tobacco, to be levied and = applied as 
aforesaid.” 

We are inclined to agree with our con- 
temporary’s criticism that “so far as. this 
portion of the act is concerned the statute 
seems to have differed very little from the 
statutes which have been upheld in many 
states as proper police regulations, and 
the fact that the original act from which 


this provision was taken, had provided for 


barbarous punishments against blasphem- 
and Sabbath 
breakers, and other persons guilty of theo- 


ers, swearers, drunkards 
logical offenses (all of which provisions 
seem to have been eliminated before the 
act was adopted by the federal govern- 
District of Columbia), 
affords no reason why that portion of the 
act which was left and which was not 


ment for the 


itself offensive to the provisions of the 
federal constitution, should not have been 
enforced.” 

It is quite a dangerous doctrine to be 
creep into, the state, that 
courts can refuse to enforce a law merely 
What right has 
any court to consider such a purely legis- 


allowed to 
because it is “obsolete.” 


lative question? 

There is often a great hue and cry 
reformer like Gov. 
Folk of 


discovers some law on_ the 


raised when some 
Hughes of New York or Gov. 
Missouri 
statute books which previous administra- 
tions have not seen fit to enforce: and 
the suggestion has come from the public 
press that the refusal to enforce a law 
for thirty, fifty or even a hundred years 
has nullified the law, and that the governor 
is guilty of oppression in office in asking 
for its enforcement. 

This is all very strange doctrine and its 
adherents are becoming bolder every year, 
making necessary that a note of warning 
be sounded. 

If the doctrine be a good one then any 
party or executive in power who for any 
number of years refuses to enforce certain 
laws can justify the courts on some future 
application for their enforcement, in nulli- 
fying them on the ground that they have 
become obsolete. 

Such a conclusion is absolutely viola- 


tive and destructive of our three-fold 





scheme of government. If the executive 
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and judicial departments of government 
can thus combine to nullify the work ot 
the legislative department the latter arm 
of the 


powerless and atrophied by the 


government becomes _ instantly 
severe 
It would 


Anglo- 


restraint thus imposed upon it. 
be better to return to the great 
Saxon scheme of government and make 
parliament supreme over all than to allow 
the courts to combine with the executive 
to nullify legislation by non-enforcement. 

It is true that most of the so-called 
“obsolete” legislation relates usually to 
the public morality and are frequently 
termed “blue laws,” having been promul- 
gated at a time when public sentiment 
supported a strict enforcement of the Sab- 
the 


bath, the suppression of gambling, 


severe punishment of drunkenness, blas- 


phemy and indecent speech. But no 
matter what the color of the law may be, 
if it be not violative of existing constitu- 


tional restrictions, it should and must be 


enforced by the courts whenever such 
enforcement is demanded through _ the 
proper channels. 

We have often heard the argument 
used that a certain law is “dead” and 


obsolete and no longer supported by public 
opinion. We have a distinct recollection 
of such an argument in regard to a very 
strict Sunday law in a certain state which, 
when it was sought to be repealed, was 
approved by a large majority of the legis- 
lature. 

It is, therefore, presumptuous on the 
part of any court to pronounce the nullifi- 
cation of any law on the ground that it 
until the legislature has 
directly or indirectly indicated its intention 
to repeal it. It 
of every court to enforce every law duly 
enacted and in force, leaving to the legisla- 
ture the obligation to repeal all obsolete 
or obnoxious legislation. 


is “obsolete” 


is proper and the duty 








NOTES OF IMPORTANT DECISIONS 





INSURANCE— SUICIDE—PRESUMPTIONS. 
—The presumption against suicide is discussed 
in Connell v. Iowa State Traveling Men’s As- 
sociation (Iowa), 116 N. W. Rep. 820. It is held 
that the presumption against suicide is so 
strong that it has the force of affirmative evi- 
dence, and that to establish a defense of sui- 
cide the facts and circumstances proved must 
be such as to exclude any other reasonable 
hypothesis. The facts as recited by the court, 
are as follows: 


“Near noon on October 24. 1906, the deceased 
was found about 4 feet from Birdland, a 
driveway in Des Moines from Sixth avenue 
north of the Des Moines river through Wood- 
land to Union Park, about a third of the way 
from the Gun Club to the street railway bridge. 
He was lying on his back under a tree, with 
his head to the west, his left arm resting on 
the body and extending down near the abdo- 
men, and his right arm extending over the 
stomach to the elbow of the left. There was a 
bullet wound at the parietal eminence; that is, 
above and in front of the ear, near the part 
of the hair on the left side of the head. There 
was no indication of the direction of the bul- 
let, and no powder marks or other discoloration 
near were noticed. Deceased had a handful 
of cartridges in his right trouser pocket. A 
revolver was lying beneath the left elbow. 
Two chambers were empty, and the others 
loaded. Death resulted from the wound. Ap- 
pellee insists that the evidence proved sui- 
cidal death, and no doubt such an inference 
might be drawn. But we do not regard the 
evidence as conclusive. The circumstances 
were not necessarily inconsistent with the 
conclusion that it might have been homicidal. 
nor is the inference that it was accidental 
necessarily excluded. The burden of proof 
was on the association to establish this de- 
fense. The presumption that death was ac- 
cidental has the force o* affirmative evidence, 
and before it can be said that the defense con- 
clusively is established, the facts and circum- 
stances proven must be such as to exclude 
any other reasonable hypothesis than that it 
resulted from suicide. Stephenson v. Bankers’ 
Life Ass’n, 108 Iowa, 637, 79 N. W. Rep. 459. 
In that case the theory that death was self- 
inflicted had much stronger support in the 
evidence than in the case at bar, and yet the 
court held that the issue was for the jury. 
In Inghram v. National Union, 103 Iowa, 404, 
72 N. W. Rep. 559, and also in Beverly v. Su- 
preme Tent Maccabees, 115 Iowa, 526, 88 N. 
W. Rep. 1054, the evidence was such as to lead 
irresistibly to but the one conclusion that death 
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was self-inflicted. No advantage is to be de- 
rived from a reviver of the cases, for the facts 
of no two are alike. The plain recital of the 
facts is the best answer to the contention that 
the inference of suicide was necessarily to be 
drawn therefrom. The issue was for the jury.” 








VALIDITY OF A STATUTE PROVIDING 
THAT ACCEPTANCE FROM RELIEF AS- 
SOCIATION SHALL BE NO BAR TO AN 
ACTION FOR DAMAGES. 





In a recent case in Jowa, where a 
statute providing that under certain cir- 
cumstances railroad companies shall be lia- 
ble in damages to its employees, and that in 
such case no contract of insurance, relief, 
benefit, or indemnity, shall be available to 
the company as a defense to an action by 
the employee for the recovery of such dam- 
ages, the court held that it operated equal- 
ly on all railroad companies within the 
state, that it constituted a proper subject 
of classification, and therefore was not un- 
constitutional, as a violation of the equality 
clause of the federal ‘constitution, and that 
it was a proper exercise of the police power 
of the legislature, and therefore was not 
objectionable as an unconstitutional restric- 
tion on the railroad’s liberty of contract.’ 


o 


In Shaver v. Pennsylvania Co.,? where a 
similar statute was involved, the court 
held the contract valid and the statute void. 
The facts in both cases are similar. In 
the latter an action was brought to recover 
damages for personal injuries alleged to 
have resulted from the negligence of a rail- 
road corroration and its ezents. The defense 
was that the plaintiff, by becoming a mem- 
ber of an organization known as the “Vol- 
untary Relief Department of the Pennsyl- 
vania Lines West of Pittsburg,” and ac- 
cepting the benefits of said association, had 
agreed that the railroad company should 


(1) McGuire v. Chicago B. & Q. R Co., lus 
N. W. Rep. 102. 


(2) 71 Fed. Rep. 331. 





be discharged from any and all liability to 
him on account of such injuries. The 
plaintiff demurred to the answer upon the 
ground that the agreement referred to was 
invalid under the statute of Ohio of 1890, 
which provides in its first section that “no 
railroad company, insurance society, or as- 
sociation, or other person, shall demand, 
accept, require, or enter into any contract, 
agreement, stipulation, with any other per- 
son about to enter, or in the employ of any 
railroad company, whereby such person 
stipulates or agrees to surrender or waive 
any right to damages against any railroad 
company, thereafter arising for personal in- 
jury or death, or whereby he agrees to sur- 
render or waive, in case he _ asserts 
the same, any right to damages 
against any railroad company, thereafter 
arising for personal injury or death, or 
whereby he agrees to surrender or waive, 
in case he asserts the same, any other right 
whatever; and all such stipulations or 
agreements shall be void,” etc, The statut’* 
in the Iowa cases reads as follows: “Every 
corporation operating a railway shall be 
liable for all damages sustained by any 
person, including the employees of such cor- 
poration, in consequence of the neglect of 
the agents, or by any mismanagement of 
the engineers or other employees thereof, 
and in consequence of the wilful wrongs, 
whether of commission or omission of such 
agents, engineers or other employees, when 
such wrongs are in any manner connected 
with the use and operation of any railway 
on or about which they shall be employed, 
and no contract which restricts such lia- 
bility shall be legal or binding,” and the 
following amendment also ‘passed upon by 
the court reads: “Nor shall any contract of 
insurance, relief, benefit or indemnity in 
case of injury or death, entered into prior 
to the injury, between the person so_ in- 
jured and such corporation or other per- 
son or association acting for such corpora- 
tion, nor shall the acceptance of any such 


(3) Code sec. 2071. 
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relief, insurance, benefit or indemnity by 
the person injured, his widow, heirs or le- 
gal representatives after the injury, from 
such corporation, person or association, con- 
stitute any bar or defense to any cause of 
action brought under the provisions of this 
section; but nothing contained herein shall 
be construed to prevent or invalidate any 
settlement for damages between the parties 
subsequent to the injuries received.” In the 
Shaver case the court said :“’The Ohio stat- 
ute, in denying to the employees of a rail- 
road corporation the right to make their 
own contracts concerning their own labor, 
is depriving them of liberty, and of the 
right to exercise the privileges of man- 
hood, ‘without due process of law.’ Being 
directed solely to employees of railroads, it 
is class legislation of the most vicious char- 
acter. Laws must be not only uniform 
in their application throughout the territo- 
ry over which the legislative jurisdiction 
extends, but they must apply to all classes 
of citizens alike. There cannot be one law 
for railroad employees, another law for 
employees in factories, and another law 
for employees on a farm or the highways. 
Class legislation is dangerous. Statutes 
intended to favor one class often become 
oppressive, tyrannical, and proscriptive to 
other classes never intended to be affected 
thereby, so that the framers of our consti- 
tution, learning from experience, wisely 
provided that the laws should be general in 
their nature and uniform throughout — the 
state. The act under consideration, while 
it is general in its nature, applies only to 
railroad companies and their employees, 
and is not, therefore, general in its appli- 
cation, and does not operate uniformly on 
all classes of citizens.” A comparison of 
this opinion with the one in the Iowa case 
will show that the court in the Iowa case, 
supra, made a strong decision towards clas- 
sification in that it upheld a statute which 
relates only to a certain group of railroad 
employees, but relates to all railroad com- 
panies. See dissenting opinion in ‘Mc- 
Guire v. Chicago, B. Q. R. Co.* 


(4) Supra. 








In the absence of statutes, and where 
such have been declared unconstitutional, 
the general principle is that stipulations, 
incorporated in certificates of membership 
in voluntary relief departments, organized 
by railroad companies, relieving the com- 
panies of all damages, are not against pub- 
lic policy, and invalid for want of consid- 
eration Or mutuality... After this _ brief 
outline of recent decisions on this question, 
it may not be out of place to give a cursory 
review of the law on the general subjects 
herein involved. 

The present problems of legislation, aris- 
ing from modern economic conditions, 
which, from the standpoint of magnitude, 
are unheard of in history, although _ the 
fundamental principles underlying _ these 
conditions are unchanged, show that the 
courts and legislatures are grappling with 
the same problems that confronted legis- 
lation in England centuries ago. But then, 
on account of its peculiar institution, the 
problems were easily solved, while here, 
we must struggle to avoid the tendency of 
falling eventually into the same course of 
discrimination and classification. As much 
as we strive to avoid class legislation _ by 
steering clear, but at times very close to 
constitutional safeguards, and as much as 
we enunciate the doctrine that class legis- 
lation, discriminating against some and 
favoring others, is prohibited, class legis- 
ation, in spite of all the refined distinctions, 
discriminations and _ differentiations, will 
slowly invade our institutions. History 
repeats itself. This truism is equally ap- 
plicable to its subjective as well as to its 
objective viewpoint. What may be true 
in the history of an individual, may be true 
of a nation. Psychologists maintain that 
the individual child lives in its mental de 
velopment through the experiences of the 


(5) Otis v. Pennsylvania Co. (Cc. Cc. A.) 71 
Fed. Rep. 136; Owens v. Baltimore & Ohio R. 
Co. (C. C. A.) 35 Fed. Rep. 715, 1 L. R. A. 75; 
Donald v. Chicago, B.-Q. Ry. Co., 93 Iowa, 284, 
61 N. W. Rep. 971, 33 L. R. A. 492. Chicago 
B. & Q. R. C. v. Bell, 44 Neb. 62 N. W. Rep 
$14; Farrow v. Pittsburg, C., C. & St. L. R. Co. 
7 Ohio N. P. Rep. 605, 5 Ohio S. & C. P., Dee. 


582. 
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race, so may this be true of the infant na- 
tion in its material development—and this 
even when the nation starts out under the 
most favorable auspices. One form of its in- 
stitution may be at a crowning point in that 
stage of its evolution, but other forms may 
still be in a lower state of evolution. Among 
these may be the economic form, resting up- 
on the same fundamental principles as in 
vogue in older nations, although the po- 
litical form is improved. It is apparent then 
that the infant nation will be forced to pass 
through the same experiences as the older 
nation, and ultimately arrive at that point 
where man’s ambition and greed will assert 
itself above all. Contentions will arise 
between capital and labor, between the 
strong and weak, and between the rich and 
poor, fostering a class sentiment, so that 
frequent clashes of interests occur in the 
form of strikes, boycotts, lockouts and the 
like, leading not infrequently to bloodshed. 
The mistress of the law often unconscious- 
ly contributes to bringing about such condi- 
tions. Every careful student of the law 
knows that the law relating to real prop- 
erty became very technical as it developed, 
while the law in regard to trade developed 
on broader and more liberal lines. The 
common law soon accepted and recognized 
the Roman law maxim, caveat emptor—let 
the buyer beware, but it utterly failed to 
accept and recognize the Roman law max- 
im, caveat venditor, for the reason that it 
obstructed the freedom of trade and was 
too ethical and refined for business purpos- 
es. The maxim caveat emptor undoubt- 
edly has contributed its share to the crea- 
tion of a double standard of morals in the 
business world. A careful study of the 
different economic conditions created un- 
der the law of partnership, of corporations, 
of combination and trust, will show some 
peculiar legal features. As an illustration 
the following will suffice: In some states 
there are statutes providing that if a cor- 
poration commits a public wrong no one 
can call it to account, except the attorney 
general of the state, and he only after leave 
granted by the supreme court, and that 





when he makes the application. Before 
considering the guilt or innocence of the 
accused, the court will inquire into the mo- 
tives of the prosecutor, and if found not 
to the court’s liking, the application will 
be refused and the guilty corporation al- 
lowed to escape. Laws of this kind give 
the genius of finance a free sway for his 
abilities, and although, exercised for a cre- 
ative and upbuilding purpose, is not free 
from selfishness in the attainment of pow- 
er—the creator of classes. No wonder a 
man of this type said: ‘Decision or no 
decision, the men who own this stock will 
do with it as they please. The courts de- 
cide a great many things about which they 
know nothing. This is one of them. No 
court can run our property.” This was 
followed by a trade union passing a reso- 
lution stating “that if the roads won’t obey 
the Supreme Court of the United States, 
why should we pay any attention to the 
district court?” Although these sentences 
as voiced by both parties are pernicious and 
defiant, yet they show that the maxim, all 
men are equal before the law, has left its 
earmark, in that, if one need not obey the 
law, equally so need not the other obey the 
law, thus giving no expression to class sen- 
timent. 

A thorough search through the written 
and unwritten law of England will reveal 
no declaration or institution which made 
all men equal before the law. The frame- 
work of the English government is based 
upon classes, titles, ranks and precedence. 
Blackstone classifies the nation as follows: 
Firstly, the royal family ; secondly, the high- 
est order of ecclesiastical office’; thirdly, 
the nobility, the order of which, after the 
royal family, is as follows: Duke, marquis, 
earl, viscount, baron, baronet, knight, and 
a lord who is an earl—or else the title is on- 
ly the courtesy one accorded to the younger 
sons of dukes; fourthly, the esquires and 
gentry; fifthly, the yeoman, and lastly, the 
rest of the commonalty are tradesmen, ar- 
tificers and laborers.® Statutes were passed 


(6) 1 Bl Com. 407. 
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which further divided the lower orders of 
people, in consideration of law, into ser- 
vants, laborers, artificers and beggars. Ail 
were subject to different regulations.’ 
These regulations related to all sorts of 
things, dress, the manner of their enjoy- 
ments, the kind of weapons they were al- 
lowed to carry, and so forth. The price 
of labor was adjusted as a police regula- 
tion, and by Statute 5 Eliz., chap. 4, per- 
sons having no visible livelihood were com- 
pelled to go out to labor, and many other 
regulations were enforced and are still in 
force.s Passing on to the so-called Truck 
Act, known in English law as statutes 1 
and 2, Wm. IV., chap. 37, which was 
passed to abolish the Truck system under 
which employers were in the practice ‘of 
paying the wages of their work people in 
goods, or requiring them to purchase goods 
at certain shops. The result of which was 
that laborers were compelled to pay high 
prices for goods of inferior quality. The 
object of these statutes was to prevent 
abuses and frauds, and all these statutes, 
as well as those relating to sanitary regula- 
tions, safety regulations for dangerous em- 
ployment, regulation of morals and regu- 
lations for personal comfort and security, 
passed by parliament, were founded on 
the common law doctrine of the right of 
sovereignty to exercise the police power. 
Many of the historical illustrations show 
that parliament had to deal with legislative 


problems identical with those which have - 


confronted one state legislature and con- 
gress within the last quarter of a century. 
Although the elements of the equations of 
the problems are the same, still the terms 
and conditions are different in that they 
are interpreted by more equitable and hu- 
mane principles. 

Statutes have been passed by congress 
and many of the state legislatures on some 
of the following subjects relating to trans- 
portation of persons and freight, to the 
manufacture and sale of lard and artificial 
butter, to the inspection and labelling of 


(7) Statutes of Rich. II. 
(8) Brown & H. Com. 511 and notes. 





foods, to the measuring and inspection of 
lumber, grain, tobacco, etc., to insurance 
of life and property, to the contract for the 
loan of money, to the establishment of la- 
bor bureaus, to preference to claims for la- 
bor in the settlement of insolvent estates, 
to laborer’s liens, to employer's liability for 
personal injuries to employees, to the 
screening and weighing of coal as a basis 
of miners’ wages, to compulsory payment 
of wages at frequent or regular intervals, 
to limiting the hours of labor, to allowing 
attorneys’ fees in actions for the recovery 
of wages, to forbidding the payment of 
wages in store orders, or other paper not 
redeemable in money, to invalidating the 
assignment of wages before they were 
earned, to allowing double damages in cer- 
tain cases of negligence, to employer’s lia- 
bility for personal injuries to fellow ser- 
vants, to wages of seamen, to the employ- 
ment of children, to the employment of 
women, etc. In speaking of statutes of 
this class, the court said, in McGuire v. 
Chicago, B. & A. R. Co.:* “The volume 
and variety of such legislation is rapidly 
increasing. Some of these experiments 
may be crude and of doubtful expediency ; 
and others may be marred by fatal defects, 
but the general movement of which they 
mark the progress is proof of the urgency 
of the demand for an adjustment of the 
law to meet new and unprecedent condi- 
tions. It is true that some of these meas- 
ures have been invalidated in certain juris- 
dictions as unconstitutional, while in oth- 
ers they are sustained. Indeed, it is not 
strange that in dealing with untried condi- 
tions legislatures should have occasionally 
exceeded their constitutional power, nor is 
it strange if courts in their conservatism 
should sometimes have failed to give due 
consideration to the thought that radical 
changes in circumstances affecting the 
public welfare may justify the application 
of remedies which, under former conditions 
would have been rightfully held arbitrary 
and unreasonable.” In_ illustration of 
some of the various statutes that have been 


(9) 108 N. W. Rep. 902. 
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held valid, the following will amply show 
the trend of judicial decisions, <A statute 
requiring employers of labor who issue 
store orders or scrip in payment for labor 
to redeem the same in money if demanded, 
held valid.*° 
ceptance of merchandise orders in payment 
of wages instead of money held valid.” An 
enactment requiring wages paid at regular 
periods and intervals declared not uncon- 
stitutional.** Held valid an act limiting a 
day’s work to eight hours.?* The validi- 
ty of statute sustained which prohibits the 
assignment of claims for wages not yet 
earned.'* Where a statute of the United 
States makes it unlawful to pay any sea- 
man wages in advance, or to pay such 
wages to any other person on a seaman’s 
account, and providing that such payment 
in advance shall not absolve the employer 
from full payment after the wages have 
been earned is held valid.*° So a statute 
was sustained which invalidated contracts 
to waive homestead and exemption laws."® 
A provision prohibiting all sales of corpo- 
rate stock to be delivered in the future, in- 


(10 Harbison v. Iron Co. (Tenn.), 53 S. W. 
Rep. 955, 56 L. R. A. 316, 76 Am. St. Rep. 682. 

(11) State y. Peel Splint Coal Co., 36 W. Va. 
802, 15 S. E. Rep. 1000, 17 L. R. A. 386; Avent 
Beattyville Coal Co. v. Com., 96 Ky. 218, 28 8. 
W. Rep. 502, 28 L. R. A. 273. Contra, God- 
charles v. Wigman, 113 Pa. 431, 6 Atl. Rep. 354, 
Showalter v. Ehlen, 5 Pa. Supr. Ct. 242; State 
v. Loomis, 116 Mo. 307, 22 S. W. Rep. 350, 21 
L. BR. A: 78h 

(12) Re House Bill No. 1230, 40 N. E. Rep. 
713, 28 L. R. A. 344; State v. Brown & S. Mfg. 
Co., 18 R. I. 16. 25 Atl. Rep. 346, 17 L. R. A. 
856; Shaffer Union Mine Co., 35 Md. 74; Hanarch 
v. Yates, 121 Ind. 366, 23 N. E. Rep. 253, 6 L. 
R. A. 576. Contra. Braceville Coal Co. v. Peo- 
ple, 147 Ill. 66, 35 N. E. Rep. 62, 22 L. R. A. 
340. 

(13) Holden v. Hardy, 169 U. S. 366, 42 L. 
Ed. 780, 18 Sup. Ct. Rep. 383. Contra. Ritchie 
v. People, 155 Ill. 98, 40 N. E. Rep. 454, 29 L. 
R. A. 79; Low v. Rees Printing Co., 41 Neb. 127, 
59 N. E. Rep. 362, 24 L. R. A. 702. 

(14) International Co. vy. Weissinger, 160 
Ind. 349, 65 N. E. Rep. 521, 65 L. R. A. 597, 98 
Am, St. Rep. 334. 

(15) Patterson v. Endora, 190 U. S. 
Sup. Ct. Rep. 821, 47 L. Hid. 1002. 

(16) Curtis v. O'Brien, 20 Iowa, 376, 89 Am. 
Dec. 543; Knutth v. Newcomb, 22 N. Y. 
249, 78 Am. Dec. 186; Maloney v. Newton, 
85 Ind. 365, 44 Am. Rep. 46, and a debtor is 
not allowed to waive a stay of execution by 
contract. McLane vy. Elmer, 4 Ind, 239. 


169, 23 


An act prohibiting the ac- 





cluding in its prohibition bona fide as well 
as gambling transactions was held valid.” 
The validity of a statute was sustained re- 
quiring the words, “given for a patent,” to 
be inserted in promissory notes given up- 
on such consideration.** And so a statute 
prohibiting parties from contracting to pay 
attorney’s fees for the collection of a claim 
against them.*® Where statutes allowing 
plaintiffs only to recover attorney’s fees as 
part of the judgment in particular actions 
selected by legislature, the court has held 
them valid.*° <A statute was sustained 
subjecting railroad companies to double 
damages for injuries done due to failure to 
fence their rights of way.*? So a statute 
which forbids a railway employee to con- 
tract to assume the risk of a hazardous ap- 


pliance or unsafe place to work, held 
valid.?* 
(17) Otis v. Parker, 187 U. S. 606, 23 Sup. 


Ct. Rep. 168, 47 L. Ed. 323. 


(18) New v. Walker, 108 Ind. 365, 9 N. E. 
Rep. 386, 58 Am. Rep. 40; Herdie v. Roener, 109 
N. Y. 127, 16 N. E. Rep. 198. 


(19) Churchmen y. Martin, 54 Ind. 380. 


(20) Kansas P. R. Co. v. Mower, 16 Kan. 
573; Peoria, D. and E. R. Co. v. Deggan, 109 
Ill. 687, 50 Am. Rep. 619; Vogel v. Pekow, 157 
I.l. 339, 42 N. E. Rep. 386, 30 L. R. A. 491; Dow 
v. Beidelman, 49 Ark. 455, 5 S. W. Rep. 748; 
Perkins v. St. Louis, I. M. & §S. R. Co., 103 
Mo. 52, 15 S. W. Rep. 320, 11 L. R. A. 426; 
Burlington, C. R. & N. R. Co. v. Dey, 82 Iowa, 
312, 48 N. W. Rep. 98, 3 Inters. Com. Rep. 584, 
12 L. R. A. 436, Wortman vy. Kleinschmidt, 12 


: Mont. 316, 30 Pac. Rep. 280; Gulf C. & S. F. R. 


Co. v. Ellis, 87 Tex. 19, 26 S. W. Rep. 985; Cam- 
eron v. Chicago, M. & St. P. R. Co., 63 Minn. 
384, 65 N. W. Rep. 652, 31 L. R. A. 553; Atchi- 
son T. & S. F. R. Co. v. Matthews, 174 U. S. 
96, 43 L. Ed. 611, 19 Sup. Ct. Rep. 609. Contra. 
Hocking Valley Coal Co. v. Roser, 53 Ohio St. 
12, 41 N. E. Rep. 264, 29 L. R. A. 386; Wilder 
v. Chicago & W. M. R. Co., 70 Mich. 382, 38 
N. W. Rep. 289; St. Louis, I M. & S. R. Co. 
v. Williams, 49 Ark. 492, 5 S. W. Rep. 884; 
Jolliffe v. Brown, 14 Wash. 155, 44 Pac. Rep. 
149; Grand Rapids Chair Co. v. Runnels, 77 
Mich. 104, 4 N. W. Rep. 1006; South and North 
Ala. R. Co. v. Morris, 65 Ala. 193; Gulf, C. & 
S. F. R. Co. v. Ellis, 165 U. S. 150, 41 L. Ed. 
666, 17 Sup. Ct. Rep. 255; Chicago, St. Louis & N. 
O. R. Co. v. Moss, 60 Miss. 641; Durkee v. Jones- 
ville, 28 Wis. 464, 9 Am. Rep. 500. 


(21) Missouri P. R. Co. v. Mackey, 127 U. S. 
205, 32 L. Ed. 107, 8 Sup. Ct. Rep. 1161; Minne- 
apolis & St. Louis R. Co. v. Emmons, 147 U. 
S. 364, 37 L. Ed. 769, 13 Sup. Ct. Rep. 870; St. 
Louis & S. F. R. Co. v. Mathews, 165 U. S. 26, 
41 L. Ed. 621, 17 Sup. Ct. Rep. 213. 


(22) Kilpatrick v. Railroad Co., 74 Vt. 
52 Atl. Rep. 531, 93 Am. St. Rep. 887, 


288, 








148 CENTRAL LAW JOURNAL. 





No. 8 








The purpose of these statutes are to pro- 
tect the poor and helpless, to protect the 
weak against the strong, to equalize the re- 
lation between employer and employee, to 
protect all against fraudulent devices, and 
to prevent abuses, frauds, oppressions and 
undue advantages. In Kilpatrick v. Rail- 
road Co.** the court said: “The act we are 
considering was an attempt to better the 
condition of that class by compelling the 
employers to yield something of profit in 
the interest of humanity, and to save _ the 
lives and limbs of his workmen by adopting 
safe instruments of labor. It seems to 
us that a court should be very slow to 
construe the beneficial purpose out of such 
law, or to make it of no effect. On broad 
lines of public good and social progress it 
is plain that such . legislation must be 
largely looked to if government is to re- 
main firm and secure in the respect and af- 
fection of the people.” Speaking of labor 
legislation in McGuire v. Chicago, B. & Q. 
R. Co., supra, the court said: “The relations 
between employer and employee are, and 
always have been recognized as proper sub- 
jects of police regulation, but recent years, 
with the extraordinary changes wrought in 
industrial affairs, have given that phase of 
our law peculiar prominence. New social 
and economic conditions have demanded 
and received the attention of law makers 
and courts. Employers and employees do 
not stand in the same relative positions 
which they occupied before the various 
lines of industry because concentrated in 
comparatively few hands, and before work- 
ers were marshaled into such vast armies 
that employers must, of necessity, deal with 
them in masses, rather than as individuals. 
These changes have not been accomplished 
without serious friction between wage pay- 
ers and wage earners. Where the blame 
or responsibility rests is not for us to con- 
sider. The condition has existed, and 
still exists, and neither legislature nor 
courts can, with propriety, ignore. In ev- 
ery industry employing any considerable 


(23) 74 Vt. 288, 52 Atl. Rep. 531, 93 Am. St. 
Rep. 887. 





amount of labor, the employees are organ- 
ized for associated effort, seeking to main- 
tain or increase labor’s share of the wealth 
it assists in producing. Employers are 
likewise organized to check or offset the 
power and influence of associated labor. 
Strikes and lockouts are by no means _ un- 
common, and no year goes by when some 
one or more of these contests does not 
assume formidable proportions, disturbing 
the peace and good order of society and in- 
flicting injury of a most serious nature up- 
on all lines of business. The tying up for 
a single day of a single railroad system is 
attended by grave inconvenience, and loss 
to the public, while anything like a general 
suspension of traffic is productive of imme- 
diate and widespread calamity. So close 
and vital is the dependence of the public 
welfare upon harmony between labor and 
capital that the legislature may well exer- 
cise a liberal discretion in the enactment of 
measures to suppress and guard against ev- 
ery influence which tends to promote dis- 
content or discord between them. This 
truth has already challenged general at- 
tention, and has found expression in the 
statutes and court decisions of every state 
of our union.” 

At common law, under English rule, the 
right of the sovereignty to exercise the po- 
lice power was not restricted in the sense 
that it is under American law. As said be- 
fore, the elements of the equation are the 
same, but the terms and conditions were 
different, in so far as they are to be inter- 
preted by more equitable and humane prin- 
ciples. These principles are that all men 
are equal before the law, that the “law of 
the land” must operate equally upon all 
persons, that the enjoyment of liberty and 
the freedom of contract must not be im- 
paired, nor the means of acquiring and 
possessing property interfered with, unless 
by due process of law. The application of 
these general principles are the means by 
which the exercise of the police pow- 
er is to be interpreted. In _ interpret- 
ing the police power as_ applicable 
to the statutes on labor questions, 
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the principles relating to the law of the land 
and the liberty of contract have been more 
frequently invoked, and for that reason 
these subjects will be more particularly 
treated here. The general doctrine may 
be enunciated as a tentative one, i. e., that 
the general process by which the relation 
of these principles to the exercise of the 
police power as affecting the validity of 
these statutes is one of judicial inclusion 
and exclusion as cases may arise. 

The law of the land, when applied to 
general legislation, was defined to mean a 
general and public law equally binding up- 
on every member in the community, but 
this has been qualified to mean a law em- 
bracing all persons who are, or may come, 
into like situations and circumstances, The 
general doctrine is well settled that class 
legislation, discriminating against some and 
favoring others is prohibited, but the legis- 
lature has power to classify subjects of 
legislation, conferring rights or imposing 
duties, according to its views of which is 
just and expedient, and will promote the 
general welfare, subject, however, when 
carrying out the public purpose, only to 
the limitations that the classification be nat- 
ural and reasonable, not arbitrary and 
capricious, and that within the sphere of 
its operation, it affects all persons similarly 
situated.** 

(24) Harbison, 183 U. 


Knoxville Iron Co. v. 


S. 13. which affirmed Harbison v. Iron Co., 53 
S. W. Rep. 955, 56 L. R. A. 816, 76 Am. St. 
Rep. 682; Stratton Claimants v. Morris 


Claimants, 89 Tenn. 521, sub. nom. Debwell v. 
Lancier, 15 S. W. Rep. 87, 12 L. R. A. 15; Sutton 
v. State, 96 Tenn. 703, 36 S. W. Rep. 697, 33 
L. R. A. 587; Kenley v. State, 98 Tenn., 698, 41 
S. W. Rep. 352, 839 L. R. A. 126; Knox- 
vile & O. R. Co. v. Harris, 99 Tenn. 705, 43 
S. W. Rep. 115, 53 L. R. A. 921, Iowa Railroad 
Land Co. v. Loper, 39 Iowa, 112; Barbier v. 
Connolly, 113 U. S. 27, 28 L. Ed. 923, 5 Sup. 
Ct. Rep. 357; Doppe v. Chicago, R. I. & P. R. 
Co., 36 Iowa, 52; St. Louis, I. M. & S. R. Co. 
v. Paul, 173 U. S. 404, 43 L. Ed. 746, 19 Sup. 
Ct. Rep. 410, McAnnich v. Mississippi & M. R. 
Co., 20 Iowa, 338, Wagoner y. Loomis, 37 Ohio 
St. 571; Adler v. Whitlock, 44 Ohio St. 539, 9 N. 
E. Rep. 672; State v. Nelson, 52 Ohio St. 88, 
101, 39 N. E. Rep. 22,6 L. R. A. 317; State ex 
rel. Poe v. Jones, 51 Ohio St. 493, 37 N. E. Rep. 
945; Cincinnati v. Steinkamp, 54 Ohio St. 285, 
290, 48 N. HB. Rep. 490; Hagerty v. State, 55 
Ohio St. 613, 45 N. E. Rep. 1046; France v. 
State, 57 Ohio St. 1, 47 N. E. Rep. 1041; State 





oe 

In Harwood v. Wentworth,”> where the 
question was whether an act of the legis- 
ture of Arizona fixing the compensation of 
county officers, and for that purpose, clas- 
sifying the counties of the state according 
to assessed valuation of property in each 
county, was a local or special act. If so, 
it was void, as repugnant to an act of Con- 
gress declaring that the legislators of the 
territory shall not pass local or special laws 
in certain cases. The practical effect of 
the act was to establish higher salaries for 
the particular officers named in some coun- 
ties than for the same class of officers in 
other counties. The supreme court said: 
“That does not make it a local or special 
law. The act is general in its operation ; 
it applies to all counties in the territory; 
it prescribes a rule for the state compensa- 
tion of certain public officers, no officer of 
the classes named is exempted from its op- 
eration; and there is such a relation be- 
tween the salaries fixed for each class of 
counties and the equalized assessed valua- 
tion of property in them, respectively, 
as to show that the act is not local and 
special, but is general in its application to 
the whole territory, but designed to estab- 
lish a system compensating county officers 
that is not intrinsically unjust, nor capa- 
ble of being applied for purposes merely lo- 
cal and special.” In Adler v. Whitlock,** 
the statute included only saloons, and ex- 


v, Gardner, 58 Ohio St. 599, 51 N. E. Rep. 136; 
41 L. R. A. 689, 65 Am. St. Rep. 785. State 
ex rel. Taylor v. Guilbert, 70 Ohio St. 229, 
250, 71 N. E. Rep. 636; Fidelity & C. Co., v. 
Freeman, 48 C. C. A, 692, 127 Fed. Rep. 847, 855, 
54 L. R. A. 680; Missouri P. R. Co. v. Mackey, 127 
U. S. 205, 32 L. Ed. 107, 8 Sup. ct. Rep. 1161; 
Minneapolis, St. L. & R. Co. v. Herrich, 127 
U. S. 210, 32 L. Bd. 109, 8 Sup. Ct. Rep. 1176; 
Minneapolis & St. L. R. Co. v. Beckwith, 129 
U. S 26, 32 L. Ed. 585, 9 Sup. Ct. Rep. 207; 
Chicago K. & W. R. Co. v. Pontius, 157 U. 8S. 
2091, 39 L. Ed. 675, 15 Sup. Ct. Rep. 585; Gulf, 
Cc. & S. F. R. Co. v. Ellis, 165 U. S. 150, 40 L. 
Ed. 666, 17 Sup. Ct. Rep. 255. Magoon v. Illi- 
nois Trust & Sav. Bank, 170 U. S. 2838, 42 L. 
Ed. 1037, 18 Sup. Ct. Rep. 594; Orient Ins. Co. 
v. Doggs, 172 U. S. 557, 43 L. Ed. 552, 19 Sup. 
Ct. Rep. 28. Tullis v. Lake Erie & W. R. Co., 
175, U. S. 348, 44 L. Ed. 192, 20 Sup. Ct. Rep. 
136. 

(25) 162 U. S. 547, 40 L. Ed. 
Sup. Ct. Rep. 890. 

(26) 44 Ohio St. 539, 9 N. E. Rep. 672. 
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cluded distillers and brewers, held valid. 
So in Senior y. Rotterman,?* where whole- 
sale manufacturers were not 
included in the same class, the statute 
was sustained. In speaking of a uniform 
operation throughout the state of all laws 
of a general nature in the case of McGill 
v. State,** the court said: “A general law 
that land should not be sold upon execution 
for less than two-thirds of its appraised 
value, was excluded from operation in sev- 
eral counties by local enactment. There 
were different laws in different counties 
respecting the descent and distribution of 
interstate property. Some statutes de- 
fined legal offenses, and were excluded in 
their operation from a large part of the 
state, and different penalties for a violation 
of the same act were, in some instances, 
provided for in different localities. These 
are examples of the legislation to prevent 
which in the future, and the mischief re- 
sulting from it, this provision of the con- 
stitution was adopted. But no wider 
scope was claimed for it than to guard the 
future against the evils and inequalties re- 
sulting from legislation of the character 
complained of.” 


dealers and 


Natural persons have certain inalienable 
rights, for which they are not indebted to 
organized society. They are born to them. 
The liberty of contract is one of these in- 
alienable rights, yet such liberty is not ab- 
solute and universal. It may be limited. 
The general doctrine undoubtedly is that it 
is within the power of the government to 
restrain some from all con- 
tracts, and all individuals from some _ con- 
tracts. The reason for this is founded on 
public policy.2® But corporations are more 
susceptible to the power of the government 
to the regulation of the liberty of contract 
than individuals, for corporate persons have 
no other rights than those with which they 
are clothed by the power that created them. 
The doctrine in such cases is that the pow- 


individuals 


(27) 44 Ohio St. 661, 11 N. E. Rep. 321. 

(28) 34 Ohio St. 238. 

(29) Patterson v. Endra, 190 U. S. 169, 47 
L. Ed. 1002, 23 Sup. Ct. Rep. 821. 





er of creation necessarily implies the pow- 
er of regulation.” In WNilpatrick v. Rail- 
road Co.,** the court said: “If it be object- 
ed that the statute, when thus read, de- 
prives the laborer of his right to make his 
own contracts, the answer is to be found- 
ed in the principle that the state has the 
right to protect its poor and helpless, even 
to that extent, if need be. Such its the 
basis of the decisions that upheld the Utah 
labor law restricting the hours of mining 
work to eight hours per day, statutes that 
forbid the employment of children in cer- 
tain callings, the store order acts, and the 
statute against usury in defense of the last 
named of which this court held, some twen- 
ty vears ago, that even a release under seal 
given by the borrower at the time of the 
loan did not bar his right to recover the 
unlawful rate, declaring that the statute 
was intended for the protection of the weak 
against the strong, and public policy re- 
quires that it should not be evaded, nor its 
force abated. Everybody knows that there 
are large classes who get their living from 
day to day in such service as that in which 
plaintiff was engaged, who must work 
where they are working and keep their job 
at all hazards, if they would not bring 
themselves and their families to want. To 
say to such, ‘If you do not like the con- 
ditions, you may quit,’ is often only a 
heartless mockery.” 

The police power is subject to constitu- 
tional limitations, both state and federal. 
The maxim upon which the police power 
is founded is: “So use your own property 
and rights as not to injure those of others, 
or those of others colléctively constituting 
the state.” The legislative power where- 
by this maxim is enforced is called the po- 
lice power. This power, as defined by 
our constitutional law, is simply the power 
to enforce such restrictions upon private 
rights, as are practically necessary for the 


(30) Railroad v. Bristol, 151 U. S. 556, 38 
L. Ed. 269, 14 Sup. Ct. Rep. 437; Railroad v. Paul, 
173 U. S. 404, 43 L. Ed. 746, 19 Sup. Ct. 419. 

(31) 74 Vt. 288, 52 Atl. Rep. 531, 93 Am. St. 


Rep. 887. 
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general welfare of all.** The legislature 


has a large discretion in the exercise of 
this power, for it is presumed to know, not 
only what the welfare of the public re- 
quires, but also what measures are neces- 
sary for its advancement. As to the limi- 
tations upon this power, the legislature is 
presumed to judge them correctly. This 
presumption is only questioned where the 
particular law in question transcends such 
limitations. |The general doctrine is that 
the scope of its exercise, within the bounds 
of enacting and enforcing all such laws as 
may rightly be deemed necessary or expe- 
dient for the safety, health, morals, coim- 
fort, and welfare of the people, is limited 
only by the requirement that it shall not 
arbitrarily or unreasonably affect the indi- 
vidual in his life, liberty or property.** The 
principle as to the relation of legislative 
classification to the police power is that the 
classification shall not be limited to matters 
connected with the police power, but may 
be exercised in all cases where public wel- 
fare, interests, and substantial justice _ re- 
quire.** The exercise of the police power 
as to the liberty of contract must be rea- 


(32) State v. Wagener, 77 Minn. 483, 80 N. 
W. Rep. 623. 778, 1134, 77 Am, St. Rep. 681. 46 
L. BR. A. €4. 


(33) Davidson vy. New Orleans, 96 U. S. 97, 
24 L. Ed. 616; Yick Wo v. Hopkins, 118 U. S. 
356, 30 L. Ed. 220. 6 Sup. Ct. Rep. 1064; Lam- 
son vy. Steele, 152 U. S. 1386, 38 L. Ed. 385, 14 
Sup. Ct. Rep. 499. Kidd v. Pearson, 128 U. S. 
1, 32 L. Ed. 346. 2 Inters. Com. Rep. 232, 2 Sup. 
Ct. Rep. 6: Slaughter House Cases, 16 Wall. 
36. 21 L. Ed. 394. Smith v. Turner, 7 How. 457, 
12 L. Ed. 813; New York v. Milan, 11 Pet. 139, 
9 L. Ed. 662; Butchers’ Union S. H. & L. S. 
L. Co. v. Crescent City, L. 8. L. & 8. H. Co., 
111 U. S. 746, 28 L. Ed. 585, 4 Sup. Ct. Rep. 652; 
Bowman y. Chicago & N. W. Co., 125 U. S. 465, 
31 L. Ed. 700, 1 Inters. Com. Rep. 823, 8 Sup. 
Ct. Rep. 689. 1062; Reelfort Lake Levee Dist. 
v. Dawson, 97 Tenn. 172. 36 S. W Rep. 1041. 34 
I. ROA, 725: Smith v. State. 110 Tern. 494, 46 S, 
W. Rep. 566; 41 I. R. A. 432; Austin v. State, 
101 Tenn. 507, 48 S. W. Rep. 305, 50 L. R. A. 
478. 


(34) MeAnnich v. Mississippi & M. R. Co., 20 
Iowa, 338: Jones v. Galena & C. Union R. Co., 
16 Towa, 6; Mackie vy. Central R. Co., 54 Iowa, 
540; Farmers’ & M. Ins. Co. v. Dabney (Neb), 
86 N. W. Rep. 1070; Minneapo‘tis & St. L. R. Co. 
v. Beckwith, 129 U. S. 26, 32 L. Ed. 585, 9 
Sup. Ct. Rep. 207; Missouri P. R. Co. v. Mack- 
ey, 127. U. S. 205, 32 L. Ed. 107, 8 Sup. Ct. 
Rep. 1161; St. Louis & S. F. R. Co. v. Mathews, 
165 U. S. 1, 41 L. Ed. 611, 17 Sup. Ct. Rep. 243. 








sonable and just. 
and arbitrary. 


It cannot be oppressive 
In the conclusion of the 
opinion in the case of Holden v. Hardy,* 
the court mentioned the disadvantage of 
the employee in the matter of contracting, 
and justified the state’s interference for his 
protection, and in doing so, said: “The leg- 
islature has also recognized the fact, which 
the experience of legislators in many states 
has corroborated, that the proprietors of 
these establishments and their operators do 
not stand upon an equality, but that their 
interests are, to a certain extent, conflict- 
ing. The former naturally desire to ob- 
tain as much labor as possible from their 
employees, while the latter are often in- 
duced, by the fear of discharge, to con- 
form to regulations which their judgment, 
fairly exercised. would pronounce to be 
detrimental to their health or strength. In 
other words, the proprietors lay down the 
rules, and the laborers are practically con- 
strained to obey them. In such cases self- 
interest is often an unsafe guide, and the 
legislature may properly interpose its au- 
thority.” The general principles in cases 
of this class may be stated as follows: That 
where there is a disadvantage and inequali- 
ty in the contractual relations between the 
parties so that the conditions may be im- 
posed by one party without any power of 
choice on the part of the other party the 
legislature may invoke its police power to 
régulate these relations with a view to ame- 
liorating them, and to prevent fraud, op- 
pression and undue advantage.**® 

The general principle is that a statute 
will not be declared unconstitutional, except 
when it violates such instrument “so clear- 
ly, palpable and plainly,” as to leave no 
reasonable doubt,*’ and every possible pre- 
sumption is in favor of the validity of a 
statute, and this continues until the con- 


trary is shown beyond a rational doubt.** 


(35) Supra. 

(36) Peel Splint Coal Co. v. West Virg:nia 
(W. Va.), 17 L. R. A. 385. 

(37) MeGuire v. Chicago, B. & Q. R. Co. 
(lowa), 108 N. W. Rep.. 902. 


(38) Sinking Fund Cases, 99 U. S. 700, 25 
L. Ed. 496. 
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In conclusion, it may be said that almost 
all the cases cited here upon these various 
subjects relate to the constitutionality of 
some statute, and further it may be noted 
that a careful study of the leading cases*® 
will prove profitable in the light of modern 
economic developments, 
F. A. BEECHER. 


Detroit, Mich. 

(39) Harbison v. Tron Co. (Tenn.), 53 S. W. 
Rep. 955, 56 L. R. A. 316, 76 Am. St. Rep. 682, 
affirmed in 188 U. S. 13: Munn v. Illinois, 69 
Til. 80. affirmed in 94 U. S. 113, 24 L. Ed. 77; 
Holden v. Hardy, 169 U. S. 392, 42 L. Ed. 791. 1 
Sup. Ct. Ren. 382: Railroad v. Matthew, 16: 
U. S. 1. 17 Sup. Ct. Rep. 243. State v. Nelser, 5 
Ohio St. 88. 39 N. E. Rep. 22, 26 L. R. A. 317; 
Peel Splint Coal Co. v. West Virginia, W. Va.). 
7s hm \. 8285: MeGuire v. Chicago. RB. & 
Q. R. Co.. 108 N. W. Rep. 902. Contra Gulf C. 
& S. F. R. Co. v. Ellis. 165 U. S. 150. 41 L. Ed. 
666. 17 Sup. Ct. Rep. 288; Shaver v. Pennsy'!va- 
nia Co, 71 Fed. Ren, 921: Otis v. Pennsylvania 
Co. (C. C. A.) 71 Fed. Rep. 136. 
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CORPORATIONS — CREDITORS’ SUIT — 
WHEN MAINTAINABLE—FOREIGN COR- 
PORATION DEFENDANT. 


LEHR v. MURPHY. 


Supreme Court of Wisconsin, June 5, 1908. 


\ ereditor’s action may be maintained in the 
courts of this state against a foreign corpora- 
tion to conserve its property within the juris- 
diction of such court for the payment of c’aims 
of creditors properly invoking such jurisdiction 
as in case of a domestic corporation. 

It is not essential to the commencement of a 
creditor’s action against a corporation that 
there be a receiver appointed. 

In case of the commencement of a creditor’s 
action to conserve the property of a corpora- 
tion for the benefit of creditors, if a creditor 
plaintif€ is so cireumstanced as to be competent 
to so invoke the court’s jurisdiction other cred- 
itors not so circumstanced may be joined, and 
if a receiver appointed before the commence- 
ment of the action be also joined, whether the 
appointment be regular or not is immaterial, it 
being sufficient if there be one creditor plain- 
tiff comvetent as aforesaid. 


Defendant Standard Lead & Zinc Smelting 
& Mining Company is a corporation organized 
under the laws of the territory of Arizona Feb- 
ruary 24, 1905, with an authorized capital of 
one million shares of the par value of $1 
each. Its designated office and principal place 
of business is and always has been in the city 
of Milwaukee, Wis. Since June 5, 1905, de- 
fendants Murphy, Zien, McKinney, Davidor. 
Evans and Van Wyck, all being residents of 
said city, except Zien, who resides at Duluth, 
Minn., and McKinney, who resides at Pitts- 
burg. Pa., have been its directors. April 23, 





1906, plaintiff Field, in a justice court of La 
Wayette county, Wis., procured a judgment 
against said corporation for $154.82, upon 
which execution was duly issued out of the 
circuit court for said county and_ returned 
wholly unsatisfied. Thereafter plaintiff Lehr 
was duly appointed by the county court of said 
county receiver of the property of said cor- 
poration and he duly qualified and by due pro- 
ceedings was authorized to bring this action. 
Plaintiffs Rosenberg and Meske are stockhold- 
ers of the corporation, and as well as plaintiff 
Field, are creditors thereof, and have been duly 
joined as plaintiffs in their own behalf and in 
behalf of all other creditors of the corporation 
who may wish to participate in the action. 

All the business of the corporation has been 
done in the state of Wisconsin and all of its 
effects are located therein. This action is 
brought for the sole purpose of compelling the 
defendant’s directors to pay such sums as they 
ought to pay, and for the satisfaction of the 
debts of the corporation. The proceedings of 
such directors hereafter mentioned were in 
violation of the law of the territory of Ari- 
zona and the law of the state of Wisconsin. 
The corporation is possessed of effects in the 
state of Wisconsin held in secret trust for it 
by some of the defendants, the evidence of 
which is under their control and in respect to 
which discovery is sought. The corporation is 
insolvent, owing debts far in excess of its as- 
sets. The individuai defendants by collusion 
permitted defendant Davidor, or a corporation 
controlled by him, to acquire from the defend- 
ant corporation three-quarters of its capital 
stock in exchange fer a mining lease and 
prope*ty obtained by him and in wh‘ch he had 
not made any investment, the corporation as- 
suming all obligations in that regard and so 
taking the property at such a fictitious value 
as really to not realize any consideration for 
the stock. The proceedings in respect to that 
matter were thereafter ratified at a meeting of 
the directors, all being present except McKin- 
ney. All except him personally knew of the 
entire transaction. 

Said directors frauduicntly entered into an 
errangement with Davidor and his corporation 
to allow the latter as sole agent for the sale 
of the corporate stock a commission of 50 per 
cent. of all sums received for said stock, and 
they fraudulently entered into a further agree- 
ment whereby one-half of such stock was divid- 
ed into seven portions and one such portion was 
turned over to each director for $100, except 
Evans, who paid $500, and McKinney, who paid 
$5,000, and the seventh portion was divided 
equally between Davidor and Zien, each paying 
$50. Pursuant to said fraudulent arrangement 
as to the division of stock and allowance of 
commission, one-half of the $6,000, received by 
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the corporation aforesaid was paid to-Davidor’s The main ground of demurrer on _ which 
corporation, The scheme aforesaid, among | respondent’s counsel rely is the fifth. View- 


other things, was entered into to make it ap- 
pear to prospective purchasers of stock at 
second-hand that the defendant corporation 
had received $500,000 for one-half of its stock. 
As a part of the arrangement to allow 50 per 
cent. commission for the sale of stock, Davidor, 
or his corporation, returned one-third of the 
stock received for the mining lease and prop- 
erty aforesaid and the same formed a part of 
the stock distributed as aforesaid. 

The individual defendants owned the stock 
acquired by them as aforesaid at the time the 
indebtedness to plaintiff Field was incurred 
and they still own the same, never having paid 
therefor except as indicated. The contract 
allowing 50 per cent. commission for selling 
the corporate stock was fraudulently kept se- 
cret from general stockholders. The defen- 
dant’s directors negligently and frauduiently 
squandered the property of their corporation 
so crippling it as to cause other losses, aggre- 
gating in all $100,000, and they fraudulently 
paid two dividends amounting to $1,816.46, 
there being no net profits out of which to pay 
the same. 

The prayer for relief is broad enough for an 
ordinary creditor’s action and also for a gen- 
eral winding up suit a3 in case of the final and 
full settlement of the affairs of an insolvent 
corporation. 

The demurrer 
grounds: 

(1) Want of jurisdiction of the person of 
the defendant or of the subject of action. 

(2) Want of legal capacity to sue. 

(3) Improper joinder of causes of action. 

(4) Defect of parties plaintiff and defend- 
ant and improper joinder of the corporation 
as defendant. 

(5) Want of facts 
a cause of action. 

MARSHALL, J. (after stating the facts as 
above): Only the first and fifth grounds of 
demurrer are argued in the briefs of counsel 
for respondent. Therefore the other grounds 
will be regarded as abandoned, though we 
will say, in passing, that viewing the com- 
plaint as for a mere creditor’s action we are 
unable to perceive any support for either of 
the grounds not argued. Regardless of the 
general nature of the complaint and of the 
prayer for relief, the dominant purpose of 
the pleader is unmistakably stated in the 
allegation that the action is brought “for the 
sole purpose of compelling payment from the 
said defendant directors of the amounts that 
may be found due from them by reason of the 
matters and things hereinbefore set forth, 
and for the satisfaction of the debts of all 
creditors of said defendant corporation.” 


was upon the following 


sufficient to constitute 





ing the complaint only as an ordinary credi- 
tor’s bill, such ground is readily seen to be 
untenable. The facts alleged amply show 
the existence of nonleviable corporate assets 
of various kinds to be recovered into the 
corporate treasury or some proper representa- 
tive thereof for the benefit of creditors. 
There is the allegation that ‘the defendant’s 
directors are possessed in secret trust of 
corporate property, the allegations to the 
effect that contrary to the law of Arizona 
such directors obtained large amounts of cor- 
porate stock from the corporation without 
rendering thereto any substantial considera- 
tion therefor, allegations to the effect that by 
connivance of the directors half of the stock 
was issued and turned out for property of 
no considerable value aS compared with the 
par value of the stock, and further allegations 
to the effect that by nonfeasance and mis- 
feasance such directors squandered, lost and 
misappropriated property of the corporation 
to the extent of over $100,000. Most of these 
wrongdoings are alleged to have been partici- 
pated in by all of the directors. 

The fact that two creditors, joined as plain- 
tiffs, are not shown to have exhausted their 
remedy at law to collect their claims is re- 
ferred to as a defect in the complaint. 

That is immaterial since the leading credi- 
tor who joined in initiating the litigation is 
shown to have exhausted his such remedy 
and so was competent to commence the suit. 
The rule is that if in a suit of this sort, at 
the time of the commencement, there is an 
active party plaintiff so circumstanced as to 
be competent to maintain it, he may after- 
wards be displaced by another creditor, not 
so circumstanced, and made a defendant, or 
dropped out of the litigation altogether, or 
have other creditors, none of whom _ could 
have properly initiated the proceedings, join- 
ed with him as plaintiffs, without affecting 
the cause of action or the legal capacity of 
the parties to pursue the matter. Harrigan 
v. Gilchrist, 121 Wis. 127-307, 99 N. W. 
Rep. 909. 

It is suggested as a defect that the com- 
plaint fails to show the receiver was regular- 
ly appointed. On that it is sufficient to say 
that whether such be the case or not is im- 
material to the cause of action. No receiver 
is necessary in order to commence an action 
of this sort. It is sufficient, as indicated, that 
there was a creditor competent to make the 
complaint, who was made a plaintiff. Harri- 
gan v. Gilchrist, 121 Wis. 127-271, 99 N. W. 
Rep. 909. 
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It is further suggested that the complaint 
fails to show the issuance and return un- 
satisfied of a valid execution. The opinion 
of the court is otherwise. The _ allegation 
that an execution was duly issued and was 
duly returned wholly unsatisfied is ample. 
By reasonable inference that suggests that 
a transcript of the justice’s judgment was 
properly filed and the judgment docketed in 
the office of the clerk of the circuit court be- 
fore the execution was issued. Under our 
practice many mixed matters of law and fact 
are properly pleadable according to the legal 
effect of the facts. Hyman vy. Landry (un- 
reported) 116 N. W. Rep. 236 decided May §8, 
1908. The rule covers the case, that all facts 
necessary to sustain a complaint, reasonably 


inferable from the language used are to be 
regarded as efficiently stated. Morse Vv. 
Gilfan, 16 Wis. 504; Emerson v. Nash, 124 


Wis. 369, 102 N. W. Rep, 921, 70 L. R. A. 326, 
109 Am. St. Rep. 944. 


The further point is made that the com- 
plaint is fatally defective for failure to allege 
in compliance with Circuit Court Rule 27, § 1 
(150 Fed. xxxiv, 79 C. C. A, xxxiv), the true 
sum actually and equitably due on the 
judgment. That is ruled in favor of the ap- 
pellants by Marston vy. Dresen, 76 Wis. 418, 
45 N. W. Rep. 110, and Faber v. Matz, 86 Wis. 
370, 57 N. W. Rep. 39. The complaint states 
that the execution upon the judgment was re- 
turned wholly unsatisfied; that there is no 
collusion between the parties and that the 
action is prosecuted for the sole purpose of 
compelling payment of dues to the  corpora- 
tion for the satisfaction of its debts. Such 
allegations were held in the cases cited to 
substantially comply with the rule; and 
further that the allegation required thereby 
is not of the substance of the cause of action 
which is complete without it and that at best 
absence thereof is a mere irregularity to be 
remedied by motion; that it does not con- 
stitute any legitimate ground for a demurrer. 

In support of the contention that the cir- 
cuit court has no jurisdiction of the subject 
of the action it is urged that the statute 
in respect to dealing with collecting and dis- 
tributing the effects of insolvent corporations 
in payment of its debts is governed by sec- 
tion 3216, St. 1898, and its associate sections 
and that as they relate only to domestic cor- 
porations the common law in respect to the 
matter does not apply; that there is no 
remedy by a creditors’ bill as to a_ foreign 
corporation. That is a mistake. It was 
early decided by this court that the common 
law respecting creditors’ bills is supplemented 
not displaced by the statutes. Adler vy. Mil- 
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waukee- P. B. Mfg. Co., 13 Wis. 57; Harrigan 
v. Gilchrist, 121 Wis. 127-245, 99 N. W. 
Rep. 909. 

In the last case cited the court reviewed 
at length the law on this subject, quoting, as 
the initial holding here from Adler’ v. Mil- 
waukee P. B. Mfg. Co., supra, this language: 

“From this view of the general powers of 
courts of equity to manage and control the 
affairs of failing and bankrupt corporations 
it becomes a matter of very little practical 
imvortance whether * * * sections 18 and 
19 of chapter 148 of the Revision of 1858 
(now, section 3216, St. 1898) are operative or 
not. If operative they are in affirmance of 
the law as it was previously understood; if 
inoperative, no substantial change is  occa- 
sioned. If they can be enforced, they only 
go to strengthen the powers which courts of 
equity heretofore possessed, to remove 
doubts, and to render the rules by which such 
proceedings are governed more stable and 
undeviating.” 

Further it is contended in support of the 
demurrer that the circuit court is without 
jurisdiction of the subject of the action; that 
a winding up action against a corporation can 
only be brought at the domicile of the cor- 
poration, referring to such cases as Hutchin- 
son vy. American Palace-Car Co. (C. C.) 104 


Fed. Rep. 182, Stockley v. Thomas, 89 Md. 
663, 43 Atl. Rep. 766, Condon v. Mutual 
Reserve Ass’n, 89 Md. 99, 42 Atl. Rep. 
944, 44 L. R. A. 149, 73 Am. St. Rep. 
169, and that neither such an_ action 
nor one to regulate the internal affairs of a 
corporation organized under the laws of an- 


other state can be maintained except at the 
domicile of the corporation, referring to such 
cases as Northe State Copper & Gold Mining 
Co. v. Field, 64 Md. 154, 20 Atl. Rep. 1039, 
which was essentially an action of that 
character. It is sufficient to say as to such 
contentions that the primary purpose, at 
least, of this action is merely to conserve 


corporate assets within the jurisdiction of, 


the court for the benefit of creditors in, or 
that may come into, such jurisdiction. It is 
neither a winding up action nor an action to 
regulate the internal affairs of the corpora- 
tion. If there be any matters stated in the 
complaint appropriate to such actions they 
are merely incidental to the main purpose of 
the suit. As the court at present is not re- 
quired to go further than to test the question 
of whether the complaint states facts  suffi- 
cient for a creditors’ bill the two propositions 
suggested by counsel and‘ argued at consid- 
erable length need not be discussed. 

A clear distinction is made in the authori- 
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ties between an action of this sort and a 
general winding up action or one to regulate 
the intcrnal affairs of a corporation. To 
Hutchinson v. American Palace-Car Co., supra, 
confidently relied upon by counsel, it 1s 
distinctly held that any state may _ take 
control of property lying within its jurisdic- 
tion independently of any question of domi- 
cile, and in 23 Amer. & Eng. Ency. of Law 
(2d. Ed.) p. 1006, also relied on by counsel, 
though it is said that a court of one stale 
will not, in general, take charge of the busi- 
ness of a corporation organized under’ the 
laws of another state that the place for a 
general receivership or entire winding up 
proceedings is at the domicile, it is further 
said, in the same connection, that a receiver 
may be appointed for the property of a for- 
eign corporation found within the jurisdiction 
of the court. 

True, where there is a general _receiver- 
ship at the domicile of the corporation the 
foreign receiver would ordinarily be appointed 
as ancillary only, but that does not mili- 
tate against the power of the court by virtue 
of its equity jurisdiction to deal with prop- 
erty within its reach belonging to the cor- 
poration for the benefit of creditors invoking 
its authority so far as necessary to protect 
the rights of such creditors. 

Our attention is called to Northwestern Iron 
Co. v. Central Trust Co. of New York, 90 Wis. 
570, 68 N. W. Rep. 752, 64 N. W. Rep. 323, 
where the question was raised, but not de- 
cided, as to whether a creditor’s action of 
this kind may be maintained, language being 
used well calculated to cast doubt upon 
whether such an action is maintainable. 
Notwithstanding what is there said it is now 
considered that by the weight of authority 
and upon reason and principle as well the 
action is maintainable. We refer to Thomp- 
son on Corporations, secs. 6860-6861; Smith v. 


St. Louis Mutual Life Ins. Co., 3 Tenn. Ch. 
502-505; Murray v. Vanderbilt, 39 Barb. 
(N. Y.) 140-147; Redmond vy. Hoge, 3 Hun 


(N. Y.) 171; National Trust Co. v. Miller, 
33. N. J. Eq. 155; Richardson v. Clinton Wall 
Trunk Co., 181 Mass. 580, 64 N. E. Rep. 400; 
De Bemer v. Drew, 57 Barb. (N. Y.) 488; 
Tinkham vy. Borst. 31 Barb. (N. Y.) 407. 

It is not claimed that the above authorities 
are in all respects directly in point, but they 
clearly recognize or declare the principle 
that a court of equity has ample authority to 
entertain a suit against a foreign corporation 
lo conserve its property within its jurisdiction 
to enforce payment of a judgment at law 
therein, legal remedies for its collection hav- 
ing been exhausted and to vindicate the 








rights of all other creditors to recover their 
claims, who come into or are made parties to 
the litigation. so far as equity requires it. 

Some other matters are discussed by coun- 
sel but they do not seem material and so 
we will omit special mention of them. The 
complaint at this time is sustained, l'mited 
to the purposes of a creditor’s action only. 

The order is reversed, and the cause re- 
manded for further proceedings according to 
law. 


Note—Receiverships—Foreign Corporations.— 
The rule that a receivership for the general: 
winding up of the affairs of a corporation may 
only be had in the state of its domicile is too 
well established to merit comment. But a very 
different proposition is presented in the princi- 
pal case, viz.: whether or not a receiver may 
be appointed to take charge of and conserve 
the assets of a foreign corporation found with- 
in the local jurisdiction, and subject such assets 
to the claims of creditors. 

There is good authority for the proposition 
that a receiver may properly be appointed ta 
take charge of the assets of a foreign corpora: 
tion within the state of the former, and this 
power has been upheld even where the court 
did not have jurisdiction of the defendqnt cor- 
poration, but only of the assets, where there 
was immediate necessity for such appointment. 
In Ghins v. Iron Hall, 2i N. Y. Supp. 543, the 
court says: “The sole question is one of juris- 
diction, and as it clearly appears that the plain- 
tiff is a resident of this state. that the corpo- 
ration has property within this state which 
this action seeks to preserve we think 
the court had jurisdiction, and that the order 
denying the motion to vacate the order ap- 
pointing the receiver should be affirmed.” 

Judge Thompson says: “Where the foreign 
corporation is in the act of withdrawing its 
assets from the state to the prejudice of its 
local creditors, there may . be the 
greatest propriety in a court of equity laying 
hold of its assets and impounding them for the 
benefit of its local creditors it is be- 
lieved that no principle can be suggested which 
disables a court of equity, in a proper case, 
from taking that course with the assets of a 
non-resident debtor, corporate or unincorpo- 
rate; and such a power is constantly exercised 
by courts of equity where they have acquired 
jurisdiction on other grounds.” Thompson on 
Corporations, secs. 6860 and 6861. In other 
words, the true doctrine, as laid down by Judge 
Thompson, is that under a proper showing of 
facts the creditor is entitled to have the assets 
taken charge of by a receiver regardless of 
whether the defendant is a foreign corporation 
or not. See also Albert v. Clarendon Land Co. 
(N, J. Eq.), 23 Atl. Rep. 8. The New York 
Code provides for the appointment of receivers 
of the assets of foreign corporations on the ap- 
plication of judgment creditors. Shinney v. N. 
A. Sav., ete., Co., 97 Fed. Rep. 9; National Trust 
Co. v. Miller. 33 N. J. Eq. 155; MacNabb v. Por- 
ter Air-Ligchter Co., 44 N. Y. App. Div. 102; Red- 
mond v. Hoge, 3 Hun. (N, Y.) 171. 

In Hutchinson v. American Palace Car Co., 
104 Fed. Rep. 182, it is said: “It is true that 
every state is entitled to take control, accord. 
ing to its own local rules, of property lying 
within it, and this is independently of the 
question of domicile; so that, under exceptional 
circumstances there is no doubt that a local 
tribunal may properly constitute a _ receiver- 
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ship of assets actually within its jurisdiction, 
independently of any question of domicile. 
Nevertheless, where the purpose is to wind up 
a corporation, or a joint stock association, or a 
co-partnership, on account of alleged insolven- 
cy, or fraudulent transactions, or where it is 
desired to obtain a general receivership, as this 
expression is commonly understood, initial 
proceedings should be at the place of domicile, 
and the other. receivership should be ancillary 
thereto.” See also Holbrook v. Ford, 153 Ill. 
633. 

Owing to the enormous business carried on 
by corporations at the present day in states 
other than that of their domicile, the principal 
ease is one of great importance. Cases on the 
point are not numerous, but seem to sustain 
the position taken in the principal case, which 
is based on sound reasoning. 








JETSAM AND FLOTSAM. 





A CORRECTION. 

In our issue of August 7, 1908, being 
number 6, of volume 67, our bindery girls 
unfortunately made a mistake in folding 
some of the copies. As our copies on 
hand are also folded wrong we cannot 
supply perfect copies. 

It is a very simple matter for the sub- 
scriber to correct this defect. 

Open the journal in the middle and 
raise the points of the staples with a pen- 
knife and carefully remove them. Then 
take the third and fourth sheets beginning 
from the cover page (being pages 107 to 
114 inclusive) and place these two sheets 
in the middle following page 106 and 
preceding page 115. This makes all the 
pages run in numerical order. Replace 
the staples from the back and refasten by 
bending the ends, and the journal is cor- 
rect and perfect. 








NEWS ITEM. 


NOTED MEN OF MANY STATES AT ATTOR- 
NEY GENERALS’ MEETING. 

Attorney General W. H. Dickson of Colorado 
informs us that several well-known attorneys- 
general from various parts of the United States 
have accepted invitations to speak before the 
annual convention of the attorneys-general, 
which is to he held in Denver August 20 and 21. 

Hon. Alexander M. Garber, the attorney-gen- 
eral of Alabama, will speak, on “The New Ques- 
tion of States’ Rights;” Hon. Francis J. Heney 
of San Francisco will give an address entitled 
“The Inadequacies and Deficiencies of the 
Criminal Statutes in the Prosecution of Munici- 
pal Grafters;” Hon. Frank S. Jackson, attorney- 
general of Kansas, will address the convention 
upon “The Liquor Traffic;’ Hon. R. V. David- 





son, attorney-general of Texas, will discuss 
“The Results of Anti-Trust Legislation,” and 
Attorney-General Charles West will talk about 
“Experiences in Government.” 

One of the leading solicitors of one of the 
large railway systems will discuss the railway 
side of the railway question. In addition to 
these speakers, a representative of the attor- 
ney-general’s office of the United States will 
be present at the convention and will address 
the delegates. 








HUMOR OF THE LAW. 


Rufus Choate once endeavored to make a wit- 
ness give an illustration of absént-mindedness. 

“Wal,” said the witness cautiously, “I should 
say that a man who thought he’d left his watch 
to hum, an’ took it out’n his pocket to see if 
he had time to go hum to get it—I should say 
that feller was a leetle absent-minded.” 








WEEKLY DIGEST. 








Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts. 
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1. Abandonment—Statutory Provisions.—Rev. 
St. 1899, sec. 4268 (Ann. St. 1906, p. 2342), limit- 
ing the right to sue to recover certain land by 
claimants who have not had possession nor paid 
taxes for 30 years, held to apply to legal, as 
well as equitable titles—-Campbell v. Greer, 
Mo., 108 S. W. Rep. 54. 

2. Abatement and Revival—Discontinuance.— 
A pending action in the federal court against 
the lessee of a railroad for personal injuries is 
no bar to an action in the state courts against 
the lessor on the same cause of action.—May- 
field v. Atlanta & C. Air Line Ry. Co., S. C., 61 
S. E. Rep. 106. 

3. Adverse Possession—Against Whom Sta- 
tute May Run.—Where adverse possession com- 
menced to run against the grantor during his 
life, it continued to run against the remainder- 
men during the life tenancy.—Hubbard v. Swof- 
ford Bros. Dry Goods Co., Mo., 108 S. W. Rep. 
15. 

4. Appeal and Error—Bill of Exceptions.— 
Where evidence taken before a referee was re- 
turned with the referee’s report, and the bill of 
exceptions called for the report and the evi- 
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dence, it was made a part of the bill of excep- 
tions, so as to be available to respondents, 
though the evidence was not contained in the 
abstract.—Berry v. Rood, Mo., 108 S. W. Rep. 22. 
Findings.—On appeal in an action to re- 
deem land sold under foreclosure, the chancel- 
lor’s findings as to the amount to be paid should 
not be disturbed where supported by evidence. 
—Potter v. Schaffer, Mo., 108 S. W. Rep. 60. 

6. Bankruptey—aAssets.—Where a bankrupt, 
while insolvent, purchased an annuity in a mu- 
tual life insurance company, the bankrupt’s 
trustee prior to the date the insurance com- 
pany was required to pay anything under the 
contract held entitled to cancel the same and 
recover the consideration paid by the bankrupt 
therefor.—Smith v. Mutual Life Ins. Co. of New 
York, U. S. D. C., D. Mass., 158 Fed. Rep. 365. 

rf Claims Against Estate.—Creditor of a 
firm whose debts have been assumed by one of 
the partners, thereby constituting the other 
partner surety, held not a secured creditor with- 
in bankruptcy act, and not required to disclose 
the other partner’s suretyship.—Schmitt  v. 
Greenberg, 109 N. Y. Supp. 881. . 

8. Insolvency.—Payments to certain cred- 
itors by an insolvent corporation held, under 
the evidence, to have been made with intent 
to prefer such creditors, and to constitute acts 
of bankruptcy within Bankr. Act, c. 541, sec. 3a 
(2).—John Naylor & Co. v. Christiansen Har- 
ness Mfg. Co., U. S. C. C. of App., Sixth Circuit, 
158 Fed. Rep. 290. 

9. Liens.—Where land subject to a deed of 
trust was devised to a bankrupt, and his sister, 
the holder of the debt secured was entitled to 
payment in full out of the bankrupt’s share 
of the property, reserving to the bankrupt’s 
creditors the right to subrogation to his claim 
for contribution against his’ sister.—In re 
Straub, U. S. D. C.. N. D. W. Va., 158 Fed. Rep. 
375. 

10. Receiver.—Where a seller of goods to 
a bankrupt claimed that the sale was induced 
by fraud, he could not, on rescinding the sale, 
recover the goods in replevin after the ap- 
pointment of a receiver for the bankrupt’s 
property, though before adjudication.—In re 
Alton Mfg. Co., U. S. D. C. D. R. IL, 158 Fed. 
Rep. 367. 

11.——Rules.—Under Arkansas’ bankruptcy 
rule 12 (1) it was improper for a referee in 
bankruptcy pending proceedings ‘for the exam- 
ination of the bankrupt to discover assets al- 
leged to have been concealed to report that the 
proceedings were sufficiently advanced to en- 
title the bankrupt to his discharge.—In re John- 
son, U. S. D. C., N. D. Ark., 158 Fed. Rep. 342. 

12. Transfers by Bankrupt.—It was no ob- 
jection to an equitable assignment of a bank- 
rupt’s accounts that the bankrupt did not put 
the assignment in writing because he feared 
he would not then be able to retain the money 
he collected on the accounts, and use it accord- 
ing to the exigencies of his business.—In re 
Macauley, U. S. D. C., E. D. Mich.. 158 Fed. Rep. 
322. 

13. Banks and Banking—Clearing House.— 
The payment by a bank through the clearing 
house of a check which overdraws the deposit- 
or’s account cannot be treated as voluntary 
with full knowledge of all the facts.—Citizens’ 
Cent. Nat. Bank v. New Amsterdam Nat. Bank. 
109 N. Y. Supp. 872. 

14. Benefit Societies—Suspension of Subordi- 
nate Lodge.—A secretary of a subordinate lodge 
of a mutual benefit society acts as the agent 
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of the subordinate lodge and its members, and 
not of the grand lodge, in sending up assess- 
ments.—Grand Lodge United Brothers of 
Friendship of Texas v. Williams, Tex., 108 S. 
W. Rep. 195. 

15. Bills and Notes—Actions.—In an action 
b~ the indorsee of a draft, the burden was on 
such indorsee to show by a fair preponderance 
of the evidence that it acquired a draft in good 
faith for value, and without notice of any fatal 
infirmity.— Royal Bank of New York v. German- 
American Ins. Co., 109 N. Y¥. Supp. 822. 

16. Bona Fide Purchaser.—Where claimant 
purchased certain notes from his agent, and 
claimed that the agent was a bona fide purchaser 
for value, the burden was on the c:aimant to 
prove such fa~* and make a full disclosure.— 
In re Hopper-Morgan Co., U. S. D. C., N. D. N. 
Y., 158 Fed. Rep. 351. 

17. Bona Fide Purchasers.—A note held 
valid against the maker in favor of one who 
purchased before maturity for value and in 
good faith—New Madrid Banking Co. v. Poplin, 
Mo., 108 S. W. Rep. 115. 

18. Boundaries—Establishment.—When there 
is a dispute as to the location of the true boun- 
dary line between two adjoining proprietors, or 
where the line is uncertain, and they are ig- 
norant of its true location, and by agreement 
they fix upon a permanent boundary line and 
take possession in pursuance thereof, then the 
agreement is valid and binding on the parties 
thereto and thdse claiming under them.—Reyn- 
olds v. Hoods Mo., 108 S. W. Rep. 86. Ks 

19. Brokers—Commissions.—A broker em- 
ployed to obtain a loan held entitled to his com- 
missions, though the loan was not made be- 
cause of his client’s failure to satisfy liens on 
the property.—Neftelberger v. Garner, 109 N. Y. 
Supp. 747. - 

20. Carriers—Carriage of Live Stock.—A 
carrier's delay in handling plaintiff’s claim for 
the loss of a mule held a waiver of a stipula- 
tion that no suit should be maintained for dam- 
ages unless brought within six months after 
the cause of action accrued.—Howze v. New 
Orleans & N. E. R. Co., Miss., 45 So. Rep. 837. 

21. Carrying Passengers Beyond Destina- 
tion—A passenger carried beyond the station 
of her destination held not entitled to maintain 
an action for the damages sustained.—Illinois 
Cent. R. Co. v. Walker, Ky., 108 S. W. Rep. 278. 

22. Ejection of Passenger.—Where a con- 
ductor on a train refused to accept plaintiff's 
ticket, and threatened to put him off if he did 
not pay his fare, and laid his hands so heavily 
on plaintiff as to cause pain and tend to put 
him in fear of further personal violence, it ap- 
pearing that any force was unnecessary, the 
act was excessive, and would support an infer- 
ence of malice.—Glover v. Atchison, T. & 8. F. 
Ry. Co. Mo., 108 S. W. Rep. 105. 

23. Failure to Inspect Car.—An_ ultimate 
connecting carrier held not negligent in failing 
to ascertain that the unloading valve of an oil 
tank car was open before delivering the car to 
the consignee.—Gulf, W. T. & P. Ry. Co. v. 
Wittnebert, Tex., 108 S. W. Rep. 150. 

24. Negligence.—Whether a trolley car 
conductor was negligent in failing to assist a 
passenger onto the car depends on the circum- 
stances as they appeared to the conductor, or 
as they should have appeared to a person in 
the exercise of proper care.—Richardson v. Au- 
gusta & A. Ry. Co., 8S. C., 61S. E. Rep. 83. 

25. Chattel Mortgages— Assignments. — The 
holder of a note under seal and of a chattel 
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interest 
Bethea, 


mortgage also under seal, securing 
can transfer only the right, title and 
he has therein.—J. C, Stevenson Co. v. 
S. C., 61 S. E. Rep. 99. 

26. Commerce—lInterstate Commerce.—Trans- 
portation of goods from another state into New 
Jersey, and delivery in the original packages 
to the purchasers in that state under a con- 
tract of sale, cannot be interfered with by the 
state or any of its municipatities, except for 
police purposes.—Simpson-Crawford Co. v. Bo- 
rough of Atlantic Highlands, U. S. C. C., N. D. 
Ala., 158 Fed. Rep. 372. 

27. Constitutional Law—Due Process of 
Law.—The fourteenth amendment to the Con- 
stitution of the United States, requiring due 

process of law, merely applied to the legisla- 
“tion of the states an elementary principle of 
the common law, which was a part of the fun- 
damental law of the several states and which 
the federal courts in administering the law 
of the states were previously bound to recog- 
nize and enforce.—Anderson v. Messenger, U. 
Ss. Cc. C. of App., Sixth Circuit, 158 Rep. 250. 

28. -Equal Protection.—Acts 1905, pp. 357, 
358 (being a copy of Act May 23, 1901, Acts 
1901, pp. 309-311), relating to the issuance of 
script by corporations, etc., to its employees, and 
excluding certain corporations from its opera- 
tion, held an unlawful discrimination, and void. 
—Union Sawmill Co. v. Felsenthal, Ark., 108 S. 
W. Rep. 217. 

29. Contracts—Construction.—Where there is 
no ambiguity in an instrument and the parties’ 
intentions may be ascertained from its terms 
without explanation, it is the duty of the court 
to construe it and instruct the jury as to the 
rights of the parties.—Reagan vy. Bruff, Tex., 
108 S. W. Rep. 185. 

30. Enforcement.—A deposit of notes in 
trust held to be for the purpose of paying a 
debt due plaintiff, and to entitle p‘aintiff to 
enforce payment, under Civ. Code Prac. sec. 18. 








—Albin Co. v. Commonwealth, Ky., 108 S. W. 
Rep. 299. 
31. Sufficiency of Performance.—Where, 





for so much a foot, plaintiff agreed to dig a 
well to a certain depth, unless a supply of wa- 
ter satisfactory to defendant be found at a less 
depth, defendant held not entitled to say arbi- 
trarily that a supply at less than the agreed 
depth is not satisfactory, and therefore refuse 
payment for the work rerformed.—Fessman v. 
Barnes, Tex., 108 S. W. Rep. 170. 

32. Corporations—Duties of Officers.—Reso- 
lution of directors fixing the salary of presi- 
dent and treasurer held voidable at the in- 
stance of a stockholder.—Miller vy. Crown Per- 
fumery Co., 109 N. Y. Supp. 760. 

33. Mercantile Pursuits.—A corporation en- 
gaged in conducting a general livery and board- 
ing stable held not a corporation engaged 
chiefly in trading or mercantile pursuits within 
Bankr. Act, c. 541, sec. 4, cl. “B.”—Gallagher 
v. De Lancey Stables Co., U. S. D. C., E. D. Pa., 
158 Fed. Rep. 381. 

34.——Organization——When the certificate of 
incorporation is issued by the secretary of 
state and delivered to and accepted by the cor- 
poration, the individuality of the incorporators 
as such are merged in the corporation.—Boat- 
men’s Bank vy. Gillespie, Mo., 108 S. W. Rep. 74. 

35. Recovery of Amount Paid.—One suing 
a corporation for a rescission of a stock sub- 
scription contract and for a recovery of the 
amount paid for the stock need not allege in 
the complaint a tender of the stock. and a 














demand for the return of the sum paid.—Caw- 
thra v. Stewart, 109 N. Y¥. Supp. 770. 

36. Coumties—Duties of Sheriff.—A _ police 
jury has no power to deal with the duties of 
the sheriff and to subject them to direct or- 


ders from it.—State v. Davis, La., 45 So. Rep. 
838. 

37. Courts Federal Jurisdiction, — Where 
federal jurisdiction rests on diversity of citi- 


zenship, it is no objection that citizens of dif- 
ferent states other than the state in which the 
suit is instituted are combined as co-complain- 
ants.—Schultz v. Highland Gold Mines Co., U. 
S. C. C., D. Oreg., 158 Fed. Rep. 337. 

38. Criminal Evidenee-—Admission of Evi- 
dence.—Any statement or conduct of a person 
indicating a consciousness of guilt where at the 
time or thereafter he is charged with or sus- 
pected of the crime is admissible as a circum- 
stance against him on his trial.—Hixon v. State, 
Ga., 61 S. E. Rep. 14. 

39. Criminal Trial—Admissibility of Evi- 
dence.—In a prosecution for homicide held, that 
proof of threats by deceased should have been 
considered onlv as throwing light on the con- 
duct of accused.—Brooks y. State, Ark., 108 S. 
W. Rep. 205. 








40. Form of Verdict.—In a murder case, 4a 
verdict: “We, the jury. find defendant guilty 
as charged, but cannot agree as to  punish- 
ment, but do agree to ask the mercy of the 


court’’—is indefinite, and the jury should have 
been required to clear it up.—Sykes v. State, 
Miss., 45 So. Rep. 838. 

41. Province of Jury.—A jury is the judge 
of the credibility of witnesses and the weight 
of their testimony.—Thomas vy. State, Ark., 108 
S. W. Rep. 22 

42. Customs and Usages—Incorporation of 
Custom.—A custom among publishers of pub- 
lishing the names of authors of articles could 
not be read into a contract to write articles 
without proof that writers for other publica- 
tions were under similar contracts, or that the 
parties contracted with reference to such cus- 
tom.—Jones v. American Law Book Co., 109 
N. Y. Supp. 706. 

43. Death — Presumptions. — Circumstances 
showing that an unmarried person 21 years of 
age had disappeared, and that for 387 years 
nothing was ever heard of him, though search 
and inquuiry was made, held to raise the pre- 
sumption of death after the lapse of seven 
years from his disappearance.—Barson vy. Mul- 
ligan, N. Y., 84 N. E. Rep. 75. 

44. Dedication—Intent.—In the absence of 
an intent to dedicate a passageway to public 
use, that it was shown on the map of the city 
addition, recorded by the owner of the land, 
did not constitute a dedication —Weidemeyer 
v. Reitch, Tex., 108 S. W. Rep. 167. 

45. Deeds—Delay in Recording.—Though - 
mere delay in recording a deed is not ordinari- 
ly evidence of fraud, if a motive for the delay 
is shown, as where a deed is forged or ob- 
tained by fraud, delay may well excite suspi- 
cion.—Morgan v. Combs, Ky., 108 S. W. Rep. 
272. 

46. Depositions—Use as Evidence.—Where 
the trial court refused to allow a party to read 
in evidence a deposition taken by the adverse 
party on notice, but offered to grant a continu- 
ance to take testimony, and the party declined 
the offer. the ruling of the court was not er- 
roneous.—Ong Chair Co. v. Cook, Ark., 108 S. 
W. Rep. 203. 

47. Descent and Distribution—Presumption 
of Death.—Where it is established by presump- 
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tion that an unmarried person is dead, and no 
claim is made for over 37 years to his estate 
by any one claiming as his issue, it will be 
presumed that he died without issue.—Barson 
v. Mulligan, N. Y., 84 N. E. Rep. 75. 

48. Divoree—Alimony.—Testimony asked for 
in an affidavit in a separation proceeding for 
the examination of a witness before trial de 
bene esse held not material upon the question 
of alimony because referring to conduct of the 
parties prior to their marriage.—Gould v. 
Gould, 109 N. Y¥. Supp. 910. 

19. Dewer—Postnuptial Agreement. — Where 
a conveyance is made in lieu of dower, the law 
does not require a specific statement to that 
effect; it being sufficient if the intention of the 





grantor is implied from the instrument.—Mor- 
gan v. Sparks, Ky., 108 S. W. Rep. 233. 
50. Estoppel—Effect as Against Grantee.— 





One who as between himself and another was 
under duty to pay the taxes on real estate, but 
permitted the same to be sold for taxes 
and afterward acquired the tax title, cannot 
avail himself of the same or of the fact of 
sale, to defeat the title of such other.—Ander- 
son v. Messenger. U. S. C. C. of App.. Second 
Circuit, 158 Fed. Rep. 250. 

‘1. Evidenee—Presumptions.—Where a _ par- 
ty to a transaction is dead no inference shou!d 
be drawn from his conduct therein unfavorable 
to him without proof.—Stokes vy. Waters’ Ex’r, 
Kxv.. 108 S. W. Rep. 275. 


who 





m2. Relevancy.—Where a contract in suit, 
which was for the sale and purchase of lum- 
ber, was clear and explicit in its terms, evi- 


dence as to the nonperformance by plaintiff of 
a previous contract between the parties. not in 
suit, was properlv excluded as irrelevant.—Sal- 
mon v. Helena Box Co., U. S. C. GC. of App, 
Eighth Circuit, 158 Fed. Rep. 300. 

53. Execution—Sale.—Where jurisdictional 
facts appear on the record of judgments ren- 
dered by courts of general jurisdiction a pur- 
chaser under an execution sale will be protect- 
ed without looking farther.—Rutherford v. 
tay, N. C.. 61 S. E. Rep. 57. 

54. Frauds, Statute of—Evidence.—Proof to 
sustain a claim in the face of the statute of 
frauds based on the performance of an unwrit- 
ten contract must be overwhelming in its pro- 
hative force. leaving no room for reasonable 
doubt.—Wales v. Holden, Mo., 108 S. W. Rep. 89. 

‘5. Fraudulent Conveyances—Presumptions 
and Burden of Proof—Where there was no 
finding of certain facts, the presumption of a 
zood faith mortgage valid as to creditors held 
not overcome so as to render the mortgage 
void within Burns’ Ann. St. 1901, sec. 6646, not- 
withstandine a finding of a certain other fact. 

Hamrick v. Hoover, Ind., 84 N. E. Rep. 28. 

56.—Remedies of Creditors.—A judgment 
creditor held entitled to equitable relief against 
a fraudulent’ conveyance though the judgment 
was a lien n the land enforceable by execu- 
tion.—Holland v. Grote, 109 N. Y. Supp. 787. 

57. Guaranty—Extent of Liability —A guar- 
‘nty for the nayment of rent held to bind the 
suarantor to pay rent only for the time the 
ferant is in the actual occupation.—Woods v. 
Broder, 109 N. Y. Supp. 908. 

58. Guardian and Ward—Care of Ward's ‘Es- 
tate——A guardian who is also the father of the 
infant ward held not entitled, under Civ. Code 
Prac. sec. 489. subsec. 3, to sell her real estate 
unless it bh- clearly shown that he is unable to 
support and educate her. which fact must be 
aleged in the petition—Campbell yv. Goodin’s 
Guardian, Ky., 108 S. W. Rep. 248. 





59. Habeas Corpus—Federal Courts.—A per- 
son imprisoned pursuant to a judgment of a 
court of a territory for violation of a territor- 
ial law is not entitled to a writ of habeas cor- 
pus from a federal court under Rev. St. sec. 
753 (U. S. Comp. St. 190i, p. 592).—Connella v. 
Haskell, U. S. C. C. of App., Eighth Circuit, 158 
Fed. Rep. 285. 


60. Homicide—Design to Kill Another.—One 
who, shooting at another with intent to kill 
him, hits and kills a third person, is as guilty 
as if he had killed the person shot at.—State v. 
Baker, Mo., 108 S W. Rep. 6. 


61. Evidence.—Testimony of a state wit- 
ness held too unworthy of belief to sustain a 
conviction of murder.—Sykes vy. State, Miss., 45 
So. Rep. 838. 


62. Interest—Time and Computation.—An in- 
surance company having received municipal 
funds employed by an official of the city to 
pay premiums held liable to the city for inter- 
est from the time when the money was re- 
ceived.—City of Newburyport v. Fidelity Mut. 
Life Ins. Co., Mass., 84 N. E. Rep. 12. 


63. Intoxicating Liquors—Regulation.—The 
legislature in the exercise of its nolice power 
may regulate or entirely prohibit the manufac- 
ture and sale of liquors, and may prohibit pos- 
session thereof with intent to sell or give 
away, and make such possession prima facie 
evidence of guilt.—State v. Williams, N. C., 
61 S. E. Ren. 61. 


64.——Withdrawal of Names from Permit.— 
Right of petitioners to withdraw their names 
or oppose granting their petition for revocation 
of an order of the county court vrohibiting the 
sale of intoxicating liquors within certain lim- 
its considered.—Phillips v. Goe, Ark., 108 S. W. 
Rep. 207. ’ 


65. Judgment—Collateral Attack.—A judg- 
ment in nersonam against a nerson who is sul 
juris when ro process has been served or ser- 
vice accented and no voluntary annearance is 
made, ard these facts appear on the record, is 
void, and may be attacked collaterally.—Ruth- 
erford v. Ray, N. C., 61 S. Fi. Rep. 57. 


66. Conclusiveness —A judgment dismiss- 
ing an information in the nature of quo war- 
ranto filed bv the prosecuting attorney of a 
countv against the trustees of a town, attack- 
ing the validitv of the incornoration of the 
town, held not a bar to a subsequent informa- 
tion against the town and its trustees.—State 
v. Town of Bellflower. Mo., 108 S. W. Rep. 117. 


67. Parties.—Where on anneal from a jus- 
tice in forcib'e detainer against a husband and 
wife there was a discontinuance as to the wife 
it was error to hold that no recovery could be 
had as to the ecuilty hvshand.—Monahan _ v. 
Schwartz, Ky.. 108 S. W. Rep. 285. 


68. Eandlord ard Tenant—Covenants' for 
Quiet Enjovment.—In an action for rent due. 
held a good defense that lessor rented other 
avartments in the building for immoral and 
illegal nurnoses. and. on request to evict such 
eecunants, failed ta do so—J. W. Cushman & 
Co. v. Thompson, 109 N. Y. Supp. 757. 


69.——Hlostile Title—A tenant held not en- 
titled to acauire a title in onnosition to the 
landlord’s title before renouncing the tenarcy 
and restoring the premises.—King v. Hill, Ky., 
108 S. W. Rep. 288. 


70, Injuries to Third Persons.—A landlord 


held not Nable for iniurles to a third person by 
reason of the defective condition of an appur- 























160 


CENTRAL LAW JOURNAL. 





No. 8 








tenant to the premises under the control of 


the lessee.—Gelof v. Morgenroth, 109 N. Y. 
Supp. 880. 
71.——Option to Purchase.—Mere lapse of 


time without obtaining an award by referees 
appointed to fix a price on lessees electing to 
purchase is insufficient to show that they had 
lost their right to hold the property as pur- 
chasers without payment of rent.—Washburn 
v. White, Mass., 84 N. E. Rep. 106. 

72. Libel and Slander—Evidence.—In an ac- 
tion for slander in charging plaintiff with theft, 
evidence of plaintiff’s indictment for the theft 
and his acquittal is inadmissible-—Whittaker v. 
McQueen, Ky., 108 S. W. Rep. 236. 

73. Ldicenses—Ordinance.—An apprentice or 
helper working under the supervision of a li- 
censed plumber held not amenable to an ordi- 
nance forbidding any person to engage in the 
business of plumbing without first procuring a 


license.—-Felton yv. City of Atlanta, Ga., 61 S. 
E. Rep. 27. 
74. Life Insuranee—What Law Governs.—A 





fire policy made in Louisiana held a Louisiana 
contract governed by the laws of that state.— 
Aetna Ins. Co. v. Mount, Miss., 45 So. Rep. 835. 

75. Literary Property—Exclusive Property.— 
Neither a book nor a photograph can continue 
to be the author’s exclusive property after it 
has been printed and offered to the public for 
sale without being copyrighted.—Bamforth Vv. 
Douglass Post Card & Machine Co., U. S. C. C. 
E. D. Pa., 158 Fed. Rep. 355. 

76. Mandamus—Contract with Teacher.— 
Where an employee of a manufacturer learns 
collection of the amount due him for his sal- 
ary except by levy of a tax provided for by sta- 
tute, he has such special interest therein as 
that he ~v1y by mandamus compel the levy of 
the tax.—Dennington v. Town of Roberta, Ga., 
61 S. E. Rep. 20. 

77. Master and Servant—Duty to Master.— 
Where an employee of a manufacturer learns 
while acting as superintendent that his em- 
ployer wished to acquire a patent in order to 
protect and develop his business, it is a viola- 
tion of his duty to secretly purchase the patent 
either for the purpose of afterwards selling it 
to the employer at an advanced price, or of 
using the same to the injury of the employer. 
American Circular Loom Co. v. Wilson, Mass., 
84 N. E. Rep. 133. 

78. Injury to Servant.—It is the duty of a 
master to exercise reasonable care to protect 
his servants from exposure to contagious or 
infectious disease while in the performance of 
the'r work, and such duty, like that to pro- 
vide a reasonably safe place and appliances, is 
absolute, and cannot be delegated.—O’Connor 
v. Armour Packing Co., U. S. C. Cc. of App., 
Fifth Circuit, 158 Fed. Rep. 241. 

79. -Liabilities for Injuries to Third Per- 
sons.—In an action to recover for destruction 
of property by a fire set out by defendant, 
where there was testimony that the fire was 
set out by a servant of defendant, it was error 
to reject evidence that he was actually engaged 
in defendant’s business at the time.—Gibson v. 
W. C. Wood Lumber Co.. Miss., 45 So. Rep. 834 

80.—-Retention of Unfit Employee.—The re- 
tention by the master of an unfit employee is 
not of itself enough to establish liability for 
an injury to a servant: but, in addition there- 
to, it must be shown that the unfit employee's 
negligence contributed to the injury.—Zeller, 
McClelland & Co. v. Wright. Ind., 83 N. E. Rep. 
1030. 

81. 











Mortgages—Foreclosure.—A mortgagee 





entitled to foreclosure of his mortgage as 
against a purchaser of the mortgaged premises 
held entitled to judgment against the purchaser 
and for foreclosure of the mortgage.—Union 
Trust Co. v. Scott, Ind. 82 N. E. Rep. 1031. 


82. Municipal Corporations—Action on Tax 
Deed.—Where the same kind of a sidewalk and 
of the same dimensions was to be laid in front 
of two lots, the estimate of the city engineer 
of the cost of the sidewalk was _ sufficient, 
though it was not separately made for each lot. 





—City of Mexico v. Lakenan, Mo., 108 Ss. W 
Rep. 141. 
83. Evidentiary Matters.—Where the ulti- 


mate fact that a city was incorporated since a 
certain date is found, it is unnecessary for the 
findings to state evidentiary matters relating 
thereto.—Pavey v. Braddock, Ind., 84 N. E. Rep 
pa 


vo. 


84. Injury to Traveler Using Street.—A 
city in closing a street to improve it, and there- 
by rendering it dangerous to travelers, held re- 
quired to exercise ordinary care to provide ade- 
quate danger signals to warn travelers.—Ahl- 
feldt v. City of Mexico, Mo., 108 S. W. Rep. 122 


85. Revocation of Building Permits.—Un- 
der Ky. St. 1903, sec. 2861, giving the board of 
public safety exclusive control of the depart- 
ment of buildings, the board held authorized 
to direct the cancellation of a permit granted 
in violation of a building ordinance notwith- 
standing work has been commenced thereon.— 
O’Bryan v. Highland Apartment Co., Ky., 108 
S. W. Rep. 257. 

86.——Validity of Tax Sale.—One who as be- 
tween himself and another was under duty to 
pay the taxes on real estate, but who permit- 
ted the same to be sold for taxes, and afterward 
acquired the tax title, cannot avail himself of 
the same or of the fact of sale to defeat the title 
of such other.—Anderson v. Messenger, U. S. C. 
Cc. of App., Sixth Circuit. 158 Fed. Rep. 250. 


87. Negligence—Pleading.—Plaintiff in an 
action for personal injuries may allege negli- 
gence in general terms. and under this may 
show any svecific acts of negligence; but if he 
alleges specifically the acts constituting the 
negligence complained of, he cannot avail him- 
self of other acts not alleged.—Edwards’ Ad- 
m’r v. Chesapeake & O. Ry. Co., Ky., 108 S. W. 
Rep. 308. 

88. Nuaisance—Injunctions.—An injunction 
will not lie to restrain defendant from erecting 
a stable across the street from plaintiff’s resi- 
dence, since a stable is not a nuisance per se.— 














Hvyden v. Terry, Ky., 108 S. W. Rep. 241. 
89. Prescription.—A_ structure built and 
extended by an elevated railroad bevond the 


franchise limits granted to it is a publie nui- 
sance and prescription does not justify its ex- 
istence. as against a private person.—Bremer 
v. Manhattan Ry. Co.. N. Y. . 84 N. F. Rep. 59. 
90. Witness—Constitutional Privileges.— 
Rev. Codes 1905, sec. 9383. held not to grant 


immunity from prosecution, co-extensive with 
the constitutional guaranty section 13 that no 
person shall be compelled to be a witness 
against himself unless vranted unconditional 
immunity.—In re Beer, N. D. 115 N. W. Rep. 
672. 

91. Work and Labor—Compensation of Wit- 


ness.—A civil engineer performine services in 
making investigations to qualify himself as an 
expert witness held entitled to recover for the 
services rendered upon an implied promise for 
comnpensation.—Tiffany v. Kellogg Iron Works, 
109 N. Y. Supp. 754. 





